Supreme Court of Kosovo
23" August 2011
PKI-Zz 91710

IN THE NAME OF THE PEOPLE
THE SUPREME COURT OF KOSOVO, in a panel composed of EULEX Judge Lars
Dahlstedt as Presiding Judge and EULEX Jjudge Francesco Florit, Supreme Court Judges
Marije Ademi, Emine Mustafa and Gyltene Sylejmani as panel members, assisted by

Legal Otticer Chiara Rojek as recording clerk,

In the case against the Delendant

of’ Serbian citizenship, last known residence at GEEEED
. Republic of Serbia, single, education three (3) years of

vocational school, unemployed,
Convicted in first instunce by judgment P, No. 134/08 of the District Court of Mitrovica/é
dated 19" November 2009, for the criminal oftences of [nciting National, Racial,
Religious or Ethnic Hatred, Discord or Intolerance contrary to Article 115 Paragraph t of
the Criminal code of Kosovo {CCK) (Count A), and Attempted Aggravated Murder
contrary to Article 147 ltem 10 of the CCK in conjunction with Article 20 Paragraph | of
the CCK {Count B), and sentenced to an aguregated punishment ot'six (6) years and three
(3) months pursuant to Article 71 Paragraphs | and 2 Item 2 of the CCK.

Further sentenced in second instance to twelve (12) years imprisonment for Count B and
fo an ageregated punishment of twelve (12) years and three (3) months of imprisonment
by judgment Ap - Kz. No. 24/2010 of the Supreme Court of Kosovo dated 4 May 2010,

Acting upon the Request fur Protection of Legality tiled by Detence counsels

PEEED und M @Y BE@PD on the behalf of the Detendant PFEEND b@@P filed on
I'™* September 2010 against the second instance judgment Ap — Kz. No. 24/2010 of the
Supreme Court of Kosovo dated 4™ May 2010, and the Reply of the Office of the State
Prosecutor of Kosovo (OSPK) to the Defendant's Request for Protection of Legality filed
on O February 2011,

After having deliberated on 12" and [y July and on 23" August 2001, pursuant to
Articles 454 Paragruph | und 436 of the Kosovo Code of Criminal Procedure (KCCP),
issues the following

JUDGMENT

. The Request tor Protection of Legality filed by Defence counsels [
PemEEDand \ QD @D on the behalt of the Detendant FEEp D
on 1™ September 2010 is timely filed pursuant to Article 452 Parugrapi,
KCep.



2. The Mmentioney Request fo, Protectiyn ut'Legality Is hereby REJECTED.
REASONINC
A Procerlum[ /u'.s‘tm;;'

On |2t Decempe, 2008, an indictmep, s liled agging b@ll® [, the
Criming| Olfences fncmng Nationa, Racia], Religioys or Ethpjc Hatred, Discord of
[ntolemnce Contrary tq Article | |5 Paragraph 3 req With Paragraph l of the Provisigna)
Criminaj code of Kosovg (PCCK) any Ommission of Terrorism Contrary tg Article |09
Paragrapp | Items 1, 7 and 10 of the PCCK,

The case Was taken gye, by the Special Prosecution 0
(SPRK) on 16" April 2009, On 2™ July 2009, the SPR

The maip trial \wpg held between 27t July and g Novemher 2009. The charge of

Commtssmn uf Terorism Was rejected Pursuant g Article 359 Item | of the KCCp. On
[y November 2009, the District Court ot’t\litrovica/é tound the Detendan, guilty of the

1ggravating circumstances ind, base( upon Articles 66 and 67 of the CCK, imposed 3
lesser Punishment than the minimum prescribed by law onto the Detendant of six (6)
Years and three (3) months Pursuant ¢ Article 7 Paragraphs land Item 2 of the CCk.

On the same day the Distrigt Court of Mitrovicy/g issued ruling imposmg detention o

On pqt January 2010 Defence Counsels [~ o= ) and :\” B. un

behalf o P~ bge, filed ap 4ppeal agpjn the judgmen; On 27! January 2019
E.thmd AG® s [njured Parties fjaq a0 appea) agains the judumen;

The Ospyk tiled an Opinion yp both ppeals agajng; the impugned Judgment With the !
Supreme Coyry on 30" N farch 2010, :

On 4t May 2010, the Supreme Court of Kosovo, by judgmen; AP-Kz. N, 24201,

i . - Cnee . . o
rejected the appeal tiled py Defence Counsels | [ Pand N ez
the Detendant and dismjsge the appeq| tiled by the [njured Party A@® \ Q?{Jﬁ:'f?
Court urantey the appeq) Otthe Injyrey Party E@m r and pactially Moditied re@rsqi '
insmncejudgment by sentencing the Accused ¢y twelve ( 12) years ot imprisonmer t-;{: n‘i»r&
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Count B, thus to 4 Aguresate, | sentence uF twelve ¢ 12) vears nd three (3 Munths, YA




e Defence counsels filed a Request tor Protection of Legality on the behalf of Predrag
Dordevi¢ on ™ September 2010. On 9™ February 2011, the OSPK filed a Reply to the
Detendant’s Reyuest for Protection of Legality. On 7" July 2011, the Defence counsels
filed with the Supreme Court an additional submission. [t was transmitted to the OSPK
on the same day.

IL Issues raised in the Request for Protection of Legality and the Reply

The Defence counsels claim that the second instance judgment of the Supreme Court
dated 4" May 2010 contains:
* Substantial violation of the provisions of the criminal procedure provided for in
Article 403 Paragraph 2 of the KCCP as read with Article 400 Paragraphs 1, 2 and
4 and Article 404 ltem 5 of the KCCp;
* Substantial violation of the provisions of the criminal procedure provided for in
Article 403 Paragraph | ltem 12 ofthe KCCP; and
* Violation of the criminal law.

Theretore they propose that the second instance judgment be amended by applying
Article 457 Paragraph | ltem | KCCP and that the appeal of the Injured Party EqED
PE@D be declared inadmissible, or alternatively that the Supreme Court annuls the
impugned verdict and returns the case back to the second instance.

1. Substantiul violation of the provisions of the criminal procedure provided for in Iriicle
403 Paragraph 2 ltem | of the KCCP as read with Article 400 Paragraphs 1, 2 und 4 andl
Article 404, Item 3 of the KCCP

The Defence counsels allege a substantial violation of the provisions of the criminal
procedure provided for in Article 403 Paragraph 2 Item | of the KCCP as reud with
Article 400 Paragraphs [, 2 and 4 of the KCCP and with Article 3 Paragraph 2 of the
CCK. On this matter the Detence counsels ruise two issues: whether the [njured Party is
obliged to announce an appeal; and what are the consequences if the (njured Party failed

to do so.

In the Defence’s view, it was the intent of the law makers to introduce order and legal
cectainty by imposing an obligation to announce an appeal and thus the paragraphs of
Article 400 of the CCK are of imperative character and unambiguous. As for the
limitations mentioned in Paragraphs 3 and 4, the Detence counsels claim them to be of
pure technical character.

Further the reasoning in the challenged judgment is fully unacceptable and arbitrary
hecause the second instance Court considered that the tailure of the [njured ParLu
anoounce the appeal does not render the legal remedy inadmissible. Paragryy

Article 400 of the KCCP would apply in the instance and theretore an appeul 0
he announcad. iy interpretation of the legal provisions by the uppedl
detoimental to the accused. Further Paragraph 4 “does nut resulve the issue of g ’




anappeal and the issue ot the legal ramifications if the person, entitled to appeal, does not
do so.”

The Defence vounsels claim that the second instance Court has violated the provisions of
the criminal procedure us foreseen in Article 403 Paragraph 2 Item | read with Article 3
Paragraph 2 of the CCK on the principle /n dubiy pro reo.

Moreover, the second instance Court omitted to apply the provisions of Article 417 of the
KCCP (Reformation in peius) and thus committed a violation of the criminal procedure
under Article 403 Paragraph 2 {tem | as read with Article 417 of the KCCP.

The Defence counsels tinally allege that the second instance Court violated the provisions
of the Code as the appeal of the Injured Party should have been dismissed under Article
407 Paragraph 2 of the KCCP.

2. Substantial violation of the provisions of the criminal procedure provided for in drticle
403 Paragraph | ltem 12 of the KCCP

The Defence counsels claim that the judgment does not contain the reasons of the
respective facts and the reasoning is “totally slack, and thus, unclear and unintelligible” in
regard to the application of Article 400 of the KCCP.

3. Fiolation of the criminal law as to the sentencing contrary to Article 404 Item 3 of the
KRcee

The Detence counsels contend that the second instance Court committed a violation of
the criminal law as it exceeded its authority under the law by admitting the appeal of the
(njured Party and sentencing the Defendant to a more lengthy punishment.

Finally the Detence counsels filed a Supplement to the Request for Protection of Legality -
on 7 July 2011. The Defence counsels referred to the case Radivoje Virijevié (Ap-Kz.
No. 238/2010) of the Supreme Court of Kosovo. In the mentioned case, on 28" June
2011, the Supreme Court touk the stand that the appeal of the Injured Party was not
admissible because it has not been previously announced,

4. Reply to the Defendant's Request for Protection of Legality

[n its Reply, the OSPK proposes the Supreme Court to reject the Detendant’s Request tor
Protection of Legality.

The OSPK concur with the second instance verdict regarding the combined reading of
Article 400 Paragraphs [, 2 and 4 of the KCCP. {t submits that no announcement has to
be made in cuse of imprisonment and that Paragraph 4 of Article 400, through para; 3
2. provides un exception to the time limit under puragraph 1 ofthis Acticle.

Furthermore the OSPK claiims that a3 no snrouncement of the appeal wa
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this case, there was no violution of Article 3 Paragraph 2 of the CCK. Further the
principle Reformation in Pieus is not applicuble in the instance since the appeal ot the
[njured Party was filed to the detriment of the Defendant.

The OSPK claims that the enacting clause of the second instance judgment is clear and
consistent with the grounds of the judgment.

[n the OSPK's view, the second instance Court was in a position to increase the imposed
punishment without exceeding its authority as the appeal filed by the Injured Party was
admissible.

Finally the OSPK uaddresses the issue of the sentencing. After having considered the
second instance judgment, the OSPK believes that the mitigating circumstances of the
case do not meet the requirements of Article 66 Paragraph 2 of the CCK to impose a
punishment below the limits provided for by the law.

HL Findings of the Supreme Court of Kosovo

!. Competence of the Supreme Court of Kosovo and Admissibility of the Request for
Protection of Legality

The Supreme Court ot Kosovo is competent to decide on the Request of Protection of
Legality pursuant to Articles 454 and 26 Paragraph 3 of the KCCP. The Supreme Court
panel has been constituted in accordance with Article 3 Paragraph 7 of the Law No. 03/L-
53 on Judsdiction, Case Selection uand Case Allocation of EULEX Judges and
Prosecutors in Kosovo.

The Request for Protection of Legality is admissible. The Request was timely filed with
the competent Court pursuant to Arficles 452 Paragraph 3 and 453 of the KCCP.

2. Proceeding before the Supreme Court of Kosovo

The Supreme Court ot Kosovo decided on the Request for Protection of Legality in a
session as foreseen in Article 434 Paragraph | of the KCCP. The Supreme Court panel
held deliberations on 12" and 19™ July and on 23™ August 2011. The pacties have not
been notitied of the sessions.

3. Merits of the Request for Protection of Legality
Substantial violation of the provisions of the criminul procedure provided for in -lrticle

JU3 Paragraph 2 ftem | of the KCCP us read with :Ariicle 400 Paragraphs . 2 und 4 and
lrticle 104 ltem J of the KCCP m

Mhe Defence counsels stress that Article 400 of the KCCP related to the anifyfes
i tppeal within eight (8) days, is a provision of mandatory character and gt
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mentioned in Paragraphs 3 and 4 are of pure technical character. Thus the second instance
Court has violated the provisions of the criminal procedure, namely Article 403
Paragraph 2 ltem | ot the KCCP read with Article 3 Paragraph 2 of the CCK. The Appeul
Court also omitted to apply the provisions of Article 417 of the KCCP. Consequently the
appeal of the Injured Party should have been dismissed pursuant to Article 407 Paragraph
I KCCP.

The OSPK claim that no announcement has to be made in cuse of imprisonment and that
Paragraph 4 of Article 400 is an exception to the time limit under Paragraph {.

The rules applicable to the procedure in appeal prescribe that the persons entitled to
appeal have to announce their uppeal. The wording of Paragraph | of Article 400 KCCP
makes the announcement of an appeal of mandatory nature, as rightly pointed out by the
Defence counsel. Further a deadline of “no later than eight days aRer the date of the
announcement of the judgment™ is provided. The intent uf the law maker was to ensure a
relative certainty and economy of the criminal proceeding in certain instances.

The Supreme Court concedes that the requirement to announce an appeal secems a bit
unusual compared to other jucicial systems. The persons entitled to appeal have to
annouace the appeal against a judgment that has been neither issued nor served yet.
Under Puragraph 2 the failure to announce an appeal is considered as the person deemed
to have waived the right to appeal. One exception is to be found in Paragraph 4: even in
case ol failure to announce an appeal, the written judgment shall nevertheless contain a
statement of the grounds and the transcription of the audio-record of the main trial be
made.

The Supreme Court notes that during the first instance proceeding, afler the
announcement ol the verdict the Presiding judge clearly instructed the parties of the
obligation to unnounce the appeal within 8 days trom the pronouncement of this verdict.'
The Injured Parties uttended the court session. The Defence counsel [_Pu
announced his appeal in writing on 26 November 2009.

[n the judgment dated -+ May 2010, the Appeal Court found the appeal ot the I[njured
Party to be admissible. though not announced within the time limit provided by law. The
Appeal panel considered that “Article 400 Paragraph 2 ot the KCCP states that it'a person
entitled to appeal kuils to announce an appeal, he or she shall be deemed to have waived
the right to uppeal, except in instances from Paragraph # of Article 400. Paragraph 4 of
this provision retfers to cases in which the accused has been punished by imprisonment.”
The second instance Court concluded that given the uccused has been sentenced to six (6)
yeurs and three (3) months imprisonment, Paragraph 4 of Article 400 of the KCCP
applied with the consequence that an appeal had not to be announced. 2

fn their Request, the Defence counsels refer to the case Radivoje Virijevié (Ap-Kz.

233,2010) of the Supreme Court of Kosavo dated 28" June 2011, in which th iR
) QN (AN
: W R
“Distaer Couet of Mitros iza & Minutes af mam wial 1 Mo, £ 34 08 duted 19" Moseinber 2 )s.j:v__'q‘_ ZH f}/
Sapeeaie ouee ol Kasovo, Jidement Ap - Kz Moo 20 2000, 09N e, 2010, page 6 el ﬁ(\"-“"-i"m ;:/ :
z\2 HAE
= -

. .



Court dismissed the appeal ot the [njured Party as it was not unnounced. [n this case. the
panel concludes that the exception of Article 400 Paragraph 4. of the KCCP is only
applicable to the Defendant and hence the [njured Party deemed to have waived its right
to appeal under Paragraph 2 of this provision.

This panel admits that the provisions of Article 400 ot the KCCP may be subject to
clarification. Confusion is further disturbing since discrepancies exist between the
English and Albanian versions of Article 400. While Paragraph 4, in its English version,
states “{i]f the accused has been punished by imprisonment and no appeal has been
announced”, the Albanian version reads “and the Accused does not announces the

nppeal".3

The Supreme Court holds that the authentic version of the Code, the English one, shall
prevail. This version does not specify which person is entitled to announce. This lack of
specitication of the law should be interpreted in the manner as to ensure the fair treatment
of the parties to the proceeding. Despite the misleading writing and the incongruity of the
translation, Paragraph < is to be applied as a general exception to the obligation to
announce an appeal to the benefit of all persons entitled to appeal, not only to the
Detendant. [t the Accused is sentenced to imprisonment, there is no need to announce the
appeal and such failure to announce the appeal does not exclude the possibility to file an
appeal. Such appeal filed by a person entitled to appeal should be declared admissible
unless provided othenvise by law. The application of Paragraph 2 on the waiver of the
right to appeal is thus negated by Paragraph 4 of the KCCP, as clearly mentioned in the
law. This mterpretanon is substantiated by a con:.ta.ntjunsprudence of the Supreme Court
of Kosovo.! The Defence wrongly contends that there is no connection between
Paragraphs 1 and 2 and Paragraphs 3 and 4 of Article 400.

In the case at hand, the Defendant has been sentenced to imprisonment und the [njured
party has not announced the appeal. The exception provided in Paragraph 4 of Article 400
of the KCCP was applicable in the instance. Therefore the second instance Court has
correctly declared the appeal of the Injured party admissible.

To the submission of the Defence regarding the application of the principle {n dubiv pro
reo to the instance, the Supreme Court panel wishes to clarify that Article 3 Paragraph 2
of the KCCP is only applicable in case of doubts regarding the existence of tacts relevant
to the case or regarding the implementation of a certain criminal law provision. That is
not the case in question as it relates to the interpretation of the procedural law.

4 Article 400 Paragraph 4 of the KCCP. Albanian version: “(4) Kur 1 akuzuari dénohet me burgim dhe nuk
paralajméron unkesd, akigjykimi i shkruar duhet (8 péctshijé arsyerimin dhe duhet béré transknbimin e
audioincizimit.”

' See inter ulia Supreme Court of Kosovo. Ruling Ap. No. 3 2011, 13 July 2011- in rhis case t
panel rejected the appeal of the Public Prosecutor as inadmissible pursuamt to Acticle 422 gF3Be d
because aecording to Arucle 400 paragraph | of the KCCP. persons entitled ta appeal ~hal _"/Lﬁ[))—,;g,‘}-u_l.\ -
announce an appeal. (o the case in question the Dustrict Public Prosecutor did not announcd g Yppuﬁl_’f;!id'b ’
Article M) pam-rr'mh 4 of the KCCP is not applicable as 2 suspendad sentence was 1npppd: 4% / '
Supreme Court of Kosuvo, Ruling Ap. Moo 90725 Y, ™ buly 2011
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he Supreme Court of Kosovo finds no violation ot Article 403 Puragraph 2 [tem | read
with Article 400 Paragraphs [, 2 and 4 of the KCCP. Consequently, the Supreme Court
needs not to decide upon the additional submissions of the Defence in respect to the
alleged violations of Article 403 Paragraph 2 ftem | read in conjunction with Article 417
of the KCCP (Reformation in peius) and Article 407 Paragraph 2 of the KCCP,

Substantial violation of the provisivns of the criminal procedure provided for in Article
403 Paragraph | Item (2 of the KCCP

The Detence counsels claim that “the verdict does not cven contain the reasons of the
respective ftacts™ and that the reasoning lacks of clarity. The OSPK claims that the
enacting clause of the second instance judgment is clear and consistent with the grounds
ufthe judgment.

In this regard the Supreme Court does not find any lack of reasoning or clarity in the
enacting clause or in the core ot the challenged judgment. The verdict contains a part
related to the Findings of the Supreme Court that comprises a clear and understandable
reasoning on cach ground of appeal. The Supreme Court thus finds this argument
ungrounded.

Fiolation of the criminal law as to the sentencing contrary to Article 404 Item 5 of the
Kcer

The Detence counsels allege that the Supreme Court committed a violation of the
criminal law as it admitted the appeal of the Injured Party, and, upon deciding on this
appeal, sentenced the Defendant to a harsher punishment.

The OSPK reply that the second instance Court was in a position to increase the imposed
punishment without exceeding its authority since the appeal filed by the Injured Party
was admissible. The OSPK also claim that the mitigating circumstances ot the case do
not meet the requirements of Article 66 Paragraph 2 of the CCK to impose a punishment
below the limits provided for by the law.

As regard to the sentencing, the second instance Court found that the first instance
sentence imposed to the Defendant for the criminal offence of Attempted Aggravated
Murder (count B) was too lenient. The appeal panel took into account all aggravating
(the fact that the bullet is still inside the body of the victim and is unlikely to be removed)
and mitigating (particular weight to the mental state of the accused; no previous criminal
record of the Accused) circumstances as listed in the verdict. [n the appeal panel’s view,
not even the combination of these three factors is so extraordinary that the requirements
of Article 66 Paragraph 2 of the KCCP would be met”. The second instance Court
determined the punishment from a possible minimum sentence of ten {10) years up to

thirty (30) years of imprsonment, in accordance with Article 85 Paragraph 2.af the
- . . ., A 3
KCCP. The Appeal Court thus imposed a sentence of twelve {12} years FRSQIRpRNt

as for Count B.




The Appeal Court proceeded to an assessment of the circumstances of the case and
exercised a judicial réview of the first instance decision on sentencing. The second
instance concluded that the provisions of Articles 66 and 67 were not applicable in the
instance. The Appeal panel did not exceed its authority by applying the range of possible
punishment deriving from Article 147 of the PCCK as mitigated in accordance with
Article 65 Paragraph 2 ot the KCCP.

It has therefore been decided as in the enacting clause.
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Presiding judge
Lars Dahlstedt
EULEX Judge

Members of the panel

Marije Ademi
Supgerme Court Judge
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